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IN THE 


United States Court of Appeals 


For tue Disraicr or Corumsra Crecurr 
No. 24,293 


Tomas Lavetxa, Appellant 


Vv. 


W. A. Boyzz, C. W. Davis, axp JosEPHINE Rocug, Tausrezs 
WELFane AND RETIREMENT FUND 
Unrrep Mixz Worxers or AmEntica, Appellees 


Appeal From the United States District Court for the 
District of Columbia, Civil Division 


BRIEF FOR APPELLEES 


COUNTERSTATEMENT OF THE ISSUE ° 


Did the district court err in granting Trustees’ motion 
for summary judgment on the grounds that denial of 
Lavella’s application for Fund pension benefits was based 
upon substantial evidence and was not arbitrary, capricious 
or in bad faith? 


* This case was not previously before this Court. 
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COUNTERSTATEMENT OF THE CASE 


Trustees‘ believe that the statement of the facts set 
forth in Lavella’s* brief is insufficient to afford the Court 
a factual basis for consideration of the question involved 
on this appeal, and therefore, submit this counterstatement 
of the case: 


Thomas Lavella is a retired coal miner. In February 
1967, he submitted an application for Fund pension benefits 
to the Trustees of the United Mine Workers of America 
Welfare and Retirement Fund of 1950. Lavella’s applica- 
tion was received by the Fund on March 13, 1967 (Exhibit 
1, J.A. 19). The Trustees denied the application on 
May 10, 1967 (Exhibit 2, J.A. 23), pursuant to Resolution 
63 as amended (Exhibit 3, J.A. 24), which was in effect 
at the time of Lavella’s filing for pension. 


The reason for denial was that pcpohcant has not estab- 
ished proof of twenty (20) years’ classified service in 


the coal industry within the thirty (30) year period im- 
| mediately preceding the date his application was received 
\ at the Fund’’, namely, March 13, 1937 to March 13, 1967 
\(ixhibit 2, J.A. 23). 


The resolution governing Fund pension eligibility in 
effect at the time of Lavella’s application was Resolution 63 
(Exhibit 3, J.A. 24) and the pertinent part of that resolu- 
tion, which was the basis for denial, reads: 


I. Exscrsrurry 
* * * 
B. An applicant who, prior to February 1, 1965, had 


permanently ceased work in the bituminous coal 
industry, as an employee of an employer signatory 


1 Appellees W. A. Boyle, C. W. Davis and Josephine Roche, Trustees of the 
United Mine Workers of America Welfare and Retirement Fund of 1950, 
will be hereinafter referred to as ‘‘Trustees’’. 


2 Appellant Lavella will be hereinafter referred to as ‘‘Lavella.’’ 
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to the National Bituminous Coal Wage Agree- 
ment of 1950, as amended, shall be eligible for a 
pension if he has: 

* * La 


2. Completed twenty (20) years’ service in the 
coal industry as described in paragraph II A 
hereof, in the United States, within the thirty 
(30) years’ period immediately preceding the 
date his application for pension is received at 
the office of the Trust Fund. 


* Ne *. 
II. Derrytrions 


A. A year of service. 


1. A year of service, as required in paragraphs 
IA2 and IB2 is one during which an appli- 
cant: 


(a) Worked as an employee in a job classified 
in the then existing coal wage Agreement 
for an employer in the coal industry and 
received wages in an amount equal to the 


t_of one-half the average number 
of days the smines in the bituminous coal 
industry in the United States were active, 


times the daily base rate paid in the 
bituminous coal industry; provided that if 
he earned less than the minimbm amount 
required for a full year’s servite, credit 
for service shall be given to the\nearest 
one-fourth year; * * *. 


(b) Received workmen’s compensation pay- 
ments pursuant to an award as a result 
of an occupational disease or injury 
sustained in the mine while employed in 
a classified job described in subsection 1 
hereof, provided he did not work in jobs 
outside the coal industry during the com- 
pensable period, subject to a maximum of 
four (4) years’ service credit from date 
of injury, or from the date of last employ- 
ment in ease of occupational diseases. 
(Emphasis supplied) 
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(d) Served in the military service of the 
United States of America in any war or 
national emergency immediately following 
employment in a classified job in the coal 
industry. (BExphasis supplied) 


Lavella’s application was received by the Fund on 
March 13, 1967. He became fifty-five (55) years of age, 
and met the age requirement on February 10, 1967, having 
been born on February 10, 1912 (Exhibit 1, J.A. 19). 
Although he claimed employment by the Shawmut Mining 
Company from August, 1928 to August, 1950, for that 
period prior to March 13, 1937, he is not entitled to credit 
since it is not within the thirty (30) year period im- 
mediately preceding the date his application was received 
by the Fund. 


There can be no controversy over the fact Lavella was 
given a full year service credit for each of the years, 1937 
through 1951, a total of fifteen years (Exhibit 4, J.A. 31). 
Under the credit formula for computing a partial year’s 


credit (Resolution 63, Exhibit 3, J.A. 24), Lavalla was 
also given one-quarter year’s credit for both of the years 
- 1952 and 1955, based on total earnings reported to Social 
Security for those years (Exhibit 4, J.A. 31). The total 
credit given for actual employment thus totals fifteen and 
one-half (1514) years. 


On February 14, 1967, Lavella was awarded $75.00 per 
month for life by the Workmen’s Compensation Commis- 
sion of the Commonwealth of Pennsylvania (Exhibit 13, 
J.A. 49). Pursuant to paragraph A I (b) of the defini- 
tion of a year of service (Resolution 63, Exhibit 3, J.A. 24) 
Lavella was awarded the maximum credit of four years. 


Thus, Lavella was credited with nineteen and one-half 
(1914) years’ service credit in the thirty (30) year period 
immediately preceding the receipt of his application. It 
was for this reason his application for a Fund pension 
status was denied on May 10, 1967. 
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After denial, at Lavella’s request, a Fund investigator 
met with him to determine if proof of additional service 
could be obtained. A report of this investigation was filed 
with the Fund (Exhibit 6, J.A. 36). Lavella then sub- 

,.. mitted two affidavits to support additional service credit. 
|v The first affiant, Bernard Rose (Exhibit 7, J.A. 38), 


wa | attested to Lavella’s participation in aun strike activity, 
(/__| for which no credit is provided by Resolution 63 (Exhibit 3 
(Exhibit 8, J.A. 39), attested to Lavella’s employment as _ 
“‘dead work”’ in the first quarter of 1953. This employ- 
ment was considered by the Trustees (Exhibit 4, J.A. 31). 
\ However, since Lavella received only $16.66, it was not. 
sy] considered sufficient employment to give even one-quarter 
year’s credit for 1953. Lavella was advised by Fund letter 
: dated February 6, 1968 (Exhibit 9, J.A. 40) his application 


must remain denied. 


At the request of Lavella’s attorney, the entire file was 
reconsidered and a reply explaining the case and reason 
for denial was mailed on May 9, 1968 (Exhibit 10, J.A. 41). 


A complaint was filed in July, 1968 for declaratory 
relief, award of pension from March 1, 1967, or in the 
alternative, that he be awarded $13,000.00 paid into the 
Trust Fund by Appellant. Appellees-Trustees deny that 
Appellant paid anything into the Fund since only signatory 
operators contribute forty cents (40¢) per ton on each ton 
of coal produced for use or for sale (Exhibits 11 and 12, 
J.A. 42, 48). 


After this action was filed, additional evidence in the 
form of a deposition of Antonio J. Palumbo with exhibits 
has been submitted which is on file in the case, and at the 
request of the attorney for Lavella the file was again 
reconsidered, including the new deposition testimony, under 
Resolution 63, and on December 23, 1969, Appellant’s 
attorney was notified that the pension remains denied 
(Exhibit 16, J.A. 53). 
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The district court, upon consideration of Trustees’ 
motion for summary judgment, the affidavit and exhibits 
attached thereto, the affidavits and exhibits filed by 
Lavella, the briefs of both parties, the pleadings and 
following argument in open court and finding no genuine 
issue as to any material fact, awarded judgment as a 
matter of law on April 1, 1970. This appeal followed. 


ARGUMENT I 


THE SCOPE OF JUDICIAL REVIEW OF TRUSTEES’ ACTIONS IN 
ADMINISTERING THE TRUST IS LIMITED 

This case involves the judicial review of the exercise 
of discretionary authority granted to Trustees by the 
Trust Indenture. As this Court has repeatedly held, the 
scope of review is limited to determining whether Trustees’ 
action was arbitrary, capricious or in bad faith. In other 
words, is the decision of the Trustees based on substantial 
evidence contained in the administrative file of the Fund. 
See Danti v. Lewis, 114 U.S. App. D.C. 105, 108, 312 F. 2d 
345, 348 (1962); Kosty v. Lewis, 115 U.S. App. D.C. 343, 
346, 319 F. 2d 744, 747 (1963) ; Miniard v. Lewis, 128 US. 
App. D.C. 299, 387 F. 2d 864, cert. den. (1968), 21 L. ed. 2d 
144; Seuch v. Lewis, 193 F. Supp. 831, 832 (1960). See 
also Burk v. Lewis (D.C. D.C., 1968), 282 F. Supp. 620, 
and Boggs v. Lewis (D.C. D.C., 1968), 57 Labor Cases 
(CCH) 112,562, the court holding Trustees had withheld 
a. pension based on substantial evidence, noted that (p. 621) : 


Substantial evidence has been defined as: 


“enough to justify, if the trial were to a jury, 2 
refusal to direct a verdict when the conclusion sought 
to be drawn from it is one of fact for the jury.”’ 
Illinois C. R. Co. v. Norfolk & W. R. Co., 385 U.S. 57, 
66 (1966). 


The Supreme Court has also said that substantial 
evidence is: 


‘such relevant evidence as a reasonable mind might 
accept as adequate to support a conclusion. * * * This 
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is something less than the weight of the evidence, 
and the possibility of drawing two inconsistent con- 
clusions from the evidence does not prevent an 
administrative agency’s finding from being supported 
by substantial evidence.’’ Consolo v. Federal Maritime 
Commission, 383 U.S. 607, 619 (1965). 


ARGUMENT II 


ON THE BASIS OF THE PENSION ELIGIBILITY REQUIREMENTS. 
THE FACTS, AND JUDICIAL DECISIONS, THE DISTRICT 
COURT PROPERLY HELD TRUSTEES DID NOT ACT IN BAD 
FAITH, ARBITRARILY OR CAPRICIOUSLY IN DENYING LA- 
VELLA’S PENSION APPLICATION. 

The main contention of Lavella in this appeal is that he 
should be given extra credit, above the maximum four 
years Workmen’s Compensation credit allowed by Trustees 
in order to meet the twenty (20) years’ service requirement 
of Resolution 63. 


A. Trustees’ Requirement of Twenty (20) Years Employment 
Within the Thirty (30) Year Period Immediately Preceding 


Application Is Both Reasonable and Necessary in the 
Orderly Administration of the Trust. 


Lavella can be allowed only nineteen and one-half (1914) 
years’ credit for classified employment in the thirty (30) 
years immediately preceding the filing of his application, 
i.e, the period, March 13, 1937 to March 13, 1967. While 
at first blush the denial of pension status because the 
applicant has only nineteen and one-half (1914) years’ 
credit, rather than the required twenty (20) years, may 
seem arbitrary and capricious,’ it is necessary to maintain 
the integrity of the Fund. Otherwise, the age requirement 
of fifty-five (55) years and the twenty (20) years’ service 
requirement within the thirty (30) year period immediately 
preceding retirement would be without value, and it would 


$To the contrary, Trustees by a field investigation requested by Lavella 
attempted to assist him, and by request of his counsel attempted to obtain 
proof of additional service. The only information obtained by Trustees was 
the plea Lavella should receive more than four (4) years’ credit for his 
Workmen’s Compensation award, hereinafter discussed. 
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be impossible for the Trustees to administer uniformly 
as to all applicants. 


If, as here, pension status was given to Lavella on the 
basis of only nineteen and one-half (1914) years’ credit, 
would it not be necessary to give pension status to all 
applicants with nineteen and one-half (1914) years’ 
service? Would it then be required to grant pension 
status to all applicants with just nineteen (19) years’ 
credit, and after that to applicants with eighteen (18) 
years’ credit? The authority of the Trustees to establish 
eligibilty requirements would be eroded by the equities 
of an applicant who is almost eligible. The Fund would 
end up depleted by the award of benefits indiscriminately. 
Who would gain, Lavella, the thousands of current 
pensioners, if the Fund were depleted? 


The Fund is sympathetic with this type of case and has 
reconsidered all the evidence as requested by Lavella’s 
attorney, but the fact remains that the maximum credit 
possible is nineteen and one-half (1914) years which is 


just short of the required twenty (20) years. 


Trustee regulations do nothing more than draw a line 
between the eligible and the ineligible. Wherever it is 
necessary to draw a line between qualification and dis- 
qualification, regardless of the subject matter, some persons 
will inevitably be just on one or the other side of the line. 
In Addison v. Holly Hill Fruit Products (1944), 322 U.S. 
607, 88 L. ed 1488, Justice Frankfurter cites with approval 
a dissent of Mr. Justice Holmes, wherein it was stated 
(p. 611): 

What was said in another connection is relevant here. 
‘Looked at by itself without regard to the necessity 
behind it the line or point seems arbitrary. It might 
as well or nearly as well be a little more to one side 
or the other. But when it is seen that a line or point 
there must be, and that there is no mathematical or 
logical way of fixing it precisely, the decision of the 
[Administrator] must be accepted unless we can say 
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that it is very wide of any reasonable mark.’’ Mr. 
Justice Holmes, dissenting, in Louisville Gas & E. Co. 
v. Coleman, 277 U.S. 32, 41, 72 L. ed 770, 775, 48 S. Ct. 
423. 


Also, the inevitability of such a situation, the ‘arbitrary’? 
denial of an applicant who falls just short of eligibility, 
was recognized by this Court in Roark v. Boyle, Slip 
Opinion p. 12 (Not yet reported), Nos. 23,138, 23,139 and 
23,140, decided August 14, 1970, in which the Court said: 


It is of course true that every classification runs into 
a problem of drawing the line that has some element 
of the arbitrary, using the term ‘‘arbitrary’’ in a sense 
that is wholly unobjectionable, and quite different 
from the meaning invoked for situations where 
selection is wayward and without the compass of a 
reasonable standard. 


The requirement that an applicant for pension benefits 
must complete twenty years’ service in the coal industry 
within the thirty years’ period immediately preceding the 


date his application is received at the Fund is not ‘very 
wide of any reasonable mark”’ or ‘‘reasonable standard.’ 


B. Both Federal and State Courts Have Uniformly Held That 
Requirement Reasonable. 


This Court has on three occasions dealt with cases 
involving indirectly the twenty (20) year service require- 
ment, Miniard v. Lewis supra; Gaydosh v. Lewis (C.A. 
D.C., 1969), 410 F. 2d 262; and Haynes v. Boyle (C.A. D.C., 
1970), aff’d. per curiam No. 23,299, unreported. In each 
case the Court’s language indicates approval, rather than 
disapproval, of this requirement. The Sixth Circuit in Lusk 
v. Lewis (C.A. 6, 1967), 55 Labor Cases (CCH) 12,023, 
affirmed per curiam the district court’s decision upholding 
Trustees’ denial of pension status because the applicant 
did not prove twenty (20) years’ service within the required 
thirty (30) year period. In Gomez v. Lewis (C.A. 3, 1969), 
414 F. 2d 1312, the court, affirming the district court, 
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discusses at length, without critical comment, the twenty 
(20) out of thirty (30) year service requirement, 


In George v. Lewis (D.C. D.C., 1969), No. 3051-66, Judge 
McGuire, without opinion, dismissed the complaint of an 
applicant with nineteen and three-quarters (1934) years’ 
service. Judge Gessel in Boggs v. Lewis supra, dismissed 
the complaint of an applicant with nineteen (19) years’ 
service. Other courts, both federal and state, have upheld 
Trustees’ denial of pension status to an applicant who had 
less than twenty (20) years’ service credit. 


ARGUMENT III 


THE NECESSARILY UNIFORM APPLICATION OF DIFFERENT 
WORKMEN'S COMPENSATION AWARDS OF THE VARIOUS 
STATES, TO THE ACCUMULATION OF THE REQUIRED 
TWENTY (20) YEARS’ SERVICE CREDIT, IS REFLECTED IN 
TRUSTEES’ RESOLUTIONS 40 AND 63. 


Prior to 1954, if a Workmen’s Compensation award was 
_ for permanent disability, no credit was given toward 
accumulation of the twenty (20) years’ service in order to 
| qualify for pension status. If the award was for temporary 


‘| disability, the miner received credit until such time as he 


| returned to employment in the coal industry. The reason- 
| ing at that time was that an employee who was on 
temporary disability still retained an employee status, 
whereas an employee whose disability was permanent lost. 


employee status. 


4 Carnahan v. Mine Workers Welfare §- Retirement Fund of 1950 (D.C. D.C., 
1968) 58 Labor Cases (CCH) $12,729; Haynes v. Lewis (D.C. D.C., 1969) 
298 F. Supp. 331, aff’d. per curiam (C.A. DC., 1970); Bolgar v. Lewis 
(D.C. W.D. Pa., 1960) 238 F. Supp. 595; Ramsey v. Lewis (D.C. ED. Tenn. 
Sou. Div. 1966) 55 Labor Cases (CCH) 712,022; Morgan v. Lewis (D.C., 
Northern District of Ala., Sou. Div., 1968) No. CA 66-439, unreported; James 
v. United Mine Workers of America Welfare and Retirement Fund (Circuit 
Ct., Tenth Judicial Circuit of Ala., 1968) No. 145-740, unreported; and 
Bobertson v. Mine Workers (Ct. of Com. Pleas, Allegheny Co., Pa.) 51 Labor 
Cases (CCH) 719,494, aff’d. per curiam (Sap. Ct. Pa., Western District) 
421 Pa. 350. 
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Trustees became aware of the differences in the Work- 
men’s Compensation laws and practices of the various 
states * in which the bituminous coal industry operated. 
In some states awards were not permanent, but payments 
were made for as long as the disability existed, and there 
were varying maximum periods of temporary disability. 
In other states the time for final determination of whether 
a disability was temporary or permanent varied greatly. 
Obviously, to administer the Trust Fund on the basis of 
these varying state laws would not permit equal treatment 
to all applicants. Therefore, Resolution 40 (Exhibit 5, 
J.A. 31) was adopted on June 10, 1954 to provide a 
maximum of four (4) years’ service credit from the date 
of injury to_all applicants, provided the applicant had not 
worked outside of the coal industry during the period; 
and provided that the applicant who was awarded 
permanent disability returned to employment in the coal 
industry prior to the last payment under the award. 


On January 4, 1965, Trustees adopted Resolution 63 
(Exhibit 3, J.A. 24) which further liberalized the service 
credit where an applicant had been awarded Workmen’s 
Compensation. Trustees’? purpose was twofold. First, 
Trustees were attempting to liberalize the eligibility 
requirements for pension benefits. Second, there had been 
changes in the Workmen’s Compensation Statutes of the 
various states, and it was felt that to award a maximum 
of four (4) years’ service credit in the event of a Work- 


men’s Compensation award, whether temporary or per-_ 


5The Court is asked to take judicial notice of the fact state Workmen’s 
Compensation Statutes vary in requirement and procedure from state to state. 
As noted in 58 Am. Jur., Workmen’s Compensation, § 3, pp. 577-578: ‘‘The 
rapid growth of compensation legislation, involving, as it has, the almost simul- 
taneous enactment of laws in a number of jurisdictions, has operated to 
prevent the adoption of any one form of law as a type, so that, although a 
single fundamental principle underlies the entire group of laws of this 
class, its expression and application present great diversity of details in the 
different jurisdictions.’’ 


6 For example, the age requirement was lowered from 60 years to 55 years. 
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manent, would allow uniformity in the administration of 
the Trust and equal treatment to all applicants. 


The Trustees’ decision to award a maximum of four 
(4) years’ credit in the event of a Workmen’s Compensa- 
tion award might be considered an arbitrary period; 
however, the Court recognized in Roark v. Lewis (C2 a 
D.C., 1968), 401 F. 2d 425, 428, the eligibility requirements 
are colored to some extent by arbitrariness. What period 
would not be just as arbitrary to an applicant who fell 
just short of eligibility whether it be less, or more, than 
four years? 

ARGUMENT IV 


MINERS PAY NOTHING INTO THE FUND, AND HAVE NO 
VESTED INTEREST IN PAYMENTS BY OPERATORS. 


It is contended that Lavella and other coal miners make 
the payments into the Trust Fund. The fallacy of 
Lavella’s plea is that he did not pay into the Fund any 
amount, since only the signatory bituminous coal operators 


contribute to the Fund. Even then, their contribution is 
based on the overall tonnage produced by all employees 
and not on the tonnage produced by any one miner. While 
the royalty paid into the Fund by the signatory bituminous 
coal operators may be considered in the nature of additional 
compensation? to the employees producing the coal, those 
employees, potential beneficiaries, have no vested interest 
in the royalties, the trust res. The Trust Instrument 
provides (Exhibit 11, p. 4, J.A. 42): 
Title to all the moneys paid into and or due and 
owing said Fund shall be vested in and remain 


7 While the Supreme Court in Lewis v. Benedict Coal Corporation (1960) 361 
U.S. 459, 4 L. ed 2d 442, held the royalty payments ‘‘are really another form 
of compensation to the employees’’ the Court cautioned that ‘‘This is not 
to say that the same treatment should necessarily be accorded to royalty 
payments as is accorded to wages’? noting only that the ‘‘similarity militates 
against the inference * * * trustees’ claim be subject to offset’? (p. 449). 
In United States v. Embassy Restaurant, 359 U.S. 29, 3 L. ed. 2d 601, the 
Court held royalties due Trustees were not wages ‘‘due to workmen’? and 
denied to them the priorities normally ascribed to wages under the Bankruptcy 
Act (pp. 604-605). 
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exclusively in the Trustees of the Fund, and it is the 
intention of the parties hereto that said Fund shall 
constitute an irrevocable trust and that no benefits 
or moneys payable from this Fund shall be subject 
in any manner to anticipation, alienation, sale, transfer, 
assignment, pledge, encumbrance or charge, and any 
attempt so to anticipate, alienate, sell, transfer, assign, 
, pledge, encumber or charge the same shall be void. 
The moneys to be paid into said Fund shall not con- 
| stitute or be deemed wages due to the individual mine 
| worker, nor shall said moneys in any manner be liable 
‘ for or subject to the debts, contracts, liabilities or 
torts of the parties entitled to such money, i.e., the 
beneficiaries of said Trust under the terms of this 


Agreement. (Emphasis supplied) 


In Lewis v. Benedict Coal Corporation (C.A. 6, 1958), 
259 F. 2d 346, reversed on other grounds, 361 U.S. 459, 
4 L. ed 2d 442, the court held there the employees did not 
have a vested interest in the trust res, the royalties paid 
into the Fund by the signatory operators. The court said 
(p. 355): 

Though sui generis, union welfare funds created under 
the authority of 29 U.S.C.A. §186(c), are similar in 
some respects to charitable trusts. See Van Horn 
v. Lewis, D.C. 1948, 79 F. Supp. 541, 545; Cf. Hobbs v. 
Lewis, D.C. 1958, 159 F. Supp. 282. As in a true 
charitable trust, the actual beneficiaries of this fund 
are not ascertainable. Present employees who are 


It is equally clear that individual miners have no interest 
to warrant recovery of monies paid in by coal operators 
for whom they are employed, either by themselves or 
others. The Trust Instrument specifically provides the 
royalty payment made to the Fund ‘‘shall [not] be subject 
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in any manner to anticipation, alienation, sale, transfer, 
assignment, pledge, encumbrance or charge, and any 
attempt so to anticipate, alienate, sell, transfer, assign, 
pledge, encumber or charge the same shall be void.” 


Therefore, until qualification for Fund benefits is 
achieved, the miner who may be a potential beneficiary 
has no interest which he can recover. 


CONCLUSION 


For the reasons set forth above, Trustees urge that this 
Court affirm the district court’s order granting Trustees’ 
motion for summary judgment. 


Wettyz K. Horgsins 

Hazoip H. Bacon 

Josern T. McFappen 
907 Fifteenth Street, N. W. 
Washington, D. C. 20005 


Attorneys for Appellees 
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STATEMENT OF THE ISSUES PRESENTED FOR REVIEW* 


1. Is appellant, Thomas Lavella, entitled to a pension from the 
Welfare and Retirement Fund, United Mine Workers of America? 


* This case was not previously before this court. 


2. Did he have 20 years’ classified service in the coal industry 
from 1937 to 1967; and/or did his illness from such occupation per- 
manently prevent him from working the required number of years? 

3. Is he compelled to meet trustee regulations even though he ad- 
mittedly was too ill to comply therewith, such illness having been 
contracted as a result of working in the coal mines since 1929? 

4. Was the workmen’s compensation award fairly and properly 
credited to appellant in figuring his 20 years required service? 

5. Was it legal to consider as facts the unverified and unsigned 
statements of Fred Hefferly in Defts’ Ex. 6 to their motion for 
summary judgment, without his affidavit? 

.6. There were genuine issues as to material facts warranting a trial 
on the record produced. 

7. Do the coal miners pay indirectly into the Fund certain cents 
per ton of coal produced by them; or are such payments made by 
the signatory operators out of their own pockets? 

8. Whether or not under the express trust, two of the active trust- 
ees can delegate their duties and discretions to the remaining trust- 
ee in the administration of the trust. 


9. Is appellant, as a beneficiary of the trust, entitled to a decision 
by all the active trustees of the Fund? 


10. Did appellees comply with Rule 56, Federal Rules of Civil Pro- 
cedure? 


REFERENCE TO RULINGS 


Defendants’ Motion for Summary Judgment granted by Order of 
Court (Judge Waddy) dated April 1, 1970. 


STATEMENT OF THE CASE 


Appellant, Thomas Lavella, filed a suit in the court below against 
the Trustees of the Welfare and Retirement Fund, United Mine 
Workers of America, praying for an award of pension with accruals 
from date of application. After answer was filed, written interroga- 
tories were directed to Josephine Roche, one of the trustees, who 


answered all but two, filing objections thereto. A motion for sum- 
mary judgment was filed by the defendants below, which plaintiff 
answered. The court granted the motion by its order of April 1, 

1970 (JA 58, 59). | 


STATEMENT OF THE FACTS 


1. On February 28, 1967, plaintiff executed an application for 
pension (JA 19), which was denied by one Donald L. McFarland, 
Review Unit, Pension Benefits. (JA 23). The applicant’s reason for 
retiring was given as “sick”. The denial does not mention his sick- 
ness, save that it was noted that applicant was authorized! compen- 
sation benefits as result of a silicosis award. The application states 
that he was employed in the coal industry by the Shawmut Mining 
Company from 1929 to 1953 (a period of 24 years) and that he 
worked for the New Shawmut Mining Co. and Perry Van/Slander 
Coal Co. in 1955, as therein mentioned. By letter of February 6,, 
1968 (JA 40), McFarland advised plaintiff that: “Credit i is not al- 
lowed for periods a miner is unable to work due to ill health, shut- 
downs, layoffs, or strikes;” but also stated that credit is es for 
a compensable mine injury. (italics ours). 


2. In letter of May 9, 1968 to plaintiff's attorney Som the Dir- 
ector of the Fund (JA 41, 42), no mention is made of Res. 63 
(JA 24); nor of plaintiff's illness. As shown by Ex. B. attached to 
his affidavit in opposition to the motion for summary judgment, 
plaintiff made claim for occupational disease having become totally 
disabled as the result of coal worker’s pneumaconiasis, silicosis, and 
anthraco-silicosis prior to December 1, 1965. A silicosis award was 
made for life (JA 49). Dr. Herbert P. Pontzer in his medical cer- 
tificate of March 2, 1970, (JA 58), stated among other things that 
Lavella has not been gainfully employed since his surgery in 1956, 
so far as he knew. 


3. Defendants below claim that plaintiff is entitled only to 19% 
years’ service in the coal industry (JA 31), while plaintiff claims he 
has 20% years of such service within the 30-year requirement from . 
1937 (JA 55). Plaintiff was employed in the coal industry from 
1929 to 1956, a total of 27 years. 


SUMMARY OF ARGUMENT 
I 


The record herein shows that there is a genuine issue as to ma- 
terial facts. 


II 


The defendants below were not entitled to a judgment as a mat- 
ter of law. 


Ill 


Plaintiff’s occupational disease contracted solely in the coal indus- 
try prevented him from meeting the eligibility requirements of the 
defendants below. 


IV 


Plaintiff and other coal miners make the payments into the trust 
fund. 


Vv 


The defendants below violated the provisions of Rule 56, Federal 
Rules of Civil Procedure. 


ARGUMENT 


I 


1. One of the genuine issues as to a material fact in this case was 
plaintiff’s contention that he had 20% years of service in the coal 
industry and not 19% years as claimed by the defendants. (See J.A. 
pp. 31, 54, 55.) This would not have been a trial de novo but on 
the record itself. Plaintiff's testimony should have been taken on 
this vital issue of fact. The authorities are too numerous to men- 
tion holding that if there is any question as to an issue of fact, a 
motion for summary judgment should not be granted. 


2. It should be noted that plaintiff's employment record on page 


2 of his application for pension (J.A. p. 20), shows that he worked 
for the Shawmut Mining Co. as a miner from August, 1929, to Aug- 


$ 


ust, 1953, a period of 24 years alone. Defendants admit he worked 
Part of the year in 1955, but credit him only with % year. By their 
Res. 63 (J.A. 24), the defendant trustees required 20 years’ service 
in the coal industry within the 30 years immediately preceding the 
date his application for pension was received at the office of the 
Trust Fund. The resolution is dated January 4, 1965, and became 
effective February 1, 1965. Thus by this resolution, plaintiff was 
arbitrarily denied credit from 1929 to 1937, or a period of 8 years. 
The above is the only reason given for denial of pension. Prior there- 
to, Res. 40 (J.A. 33), was in effect, dated June 10, 1954, which re- 
quired age 60 for pension; whereas Res. 63 reduced the age to 55. 
In 1955, plaintiff had all the years of service that was legally re- 
quired, to wit, 26 years, but could not meet the age limit of 60. 
However, when the age of retirement was reduced to 55, he claimed 
his pension shortly after his 55th birthday. Plaintiff filed his affi- 
davit in support thereof but defendants filed no contra affidavit. As 
this affidavit was inadvertently omitted from the Joint Appendix, 
the same is printed below, as follows: 


AFFIDAVIT OF PLAINTIFF IN OPPOSITION 
TO MOTION FOR SUMMARY JUDGMENT 


Commonwealth of Pennsylvania, 
SS: 
County of Elk: 


THOMAS LAVELLA, being first duly sworn on oath! deposes and 
says: that he is the plaintiff herein; that in his application for PEN- 
SION to the United Mine Workers of America Welfare and Retire- 
ment Fund, dated February 28, 1967, he stated that he had worked 
as United Mine Workers Coal Miner from August, 1929 ito August, 
1953 employed by the Shawmut Mining Company, Brandy Camp, 
Pennsylvania and belonged to Local Union Number 2279; that ac- 
tually he worked for said Company and its successor, New Shawmut 
Mining Company, Inc., in the same capacity, as Coal Miner, for the 
period of August 1929 to and including the year 1955; that in his 
initial application he did not claim the additional years work be- 
cause at that time he understood that his qualifying years would 


commence in August 1929; that by reason of Coal Worker’s Pneu- 

moconiosis, Silicosis and Anthraco-Silicosis contracted as a result of 
said twenty-five and one-half years work as a Coal Miner he was 
forced to quit active mining. 


That Fred Hefferly, a representative of the defendants, inter- 
viewed me in November, 1967, as to my employment in the coal 
industry and later furnished me with a copy of “Possible Total Cre- 
dit” of my employment in which he arrived at 19% years. A copy 
thereof is attached hereto, marked Exhibit “A” and prayed to be 
read as a part hereof.* 


That in 1952 while so employed by New Shawmut Mining Com- 
pany, Inc., as a result of said Coal Worker’s Pneumoconiosis, Sili- 
cosis and Anthraco-Silicosis I became partially disabled and received 
intermittent medical and hospital diagnosis and treatment which was 
fully financed by the Welfare and Retirement Fund; that although 
I continued in the employ of said Company in 1956 I was finally 
so disabled as a result of said sicknesses that the Welfare And Re- 
tirement Fund sent me to Gaylord Farms, Wallingford, Connecticut 
for treatment and rehabilitation: that in spite of said work record 
and Welfare Fund fully financed medical, surgical, hospital and re- 
habilitation periods, the defendant Trustees of said Fund allowed 
me only one-fourth year earned credit for the year 1952, none for 
the years 1953 and 1954, one-fourth year for the year 1955 and 
none for the year 1956; that I was not cured at Gaylord Farms and 
have been unable to work as a Coal Miner since 1956; that having 
been so totally disabled I applied for occupational disease benefits 
under Sec. 3011 of the Pennsylvania Workmen’s Compensation Law, 
which was approved by the Board on F ebruary 14, 1967, awarding 
me $75.00 a month for life, and am now receiving that amount 
each month, which is insufficient for my support and maintenance, 
having no other income. A copy of my claim and award therefor 
is cttached hereto as Exhibit B and prayed to be read as a part here- 
of.* That my disability was caused by my employment as a Coal 


* Exs. A and B have been omitted but are contained in the record 
herein. 


Miner in a hazardous occupation, having been so employed by the 
New Shawmut Mining Company from 1946 through 1955, and by 
the Old Shawmut Mining Company from 1929 to 1946. 
That I have read Exhibit 6, a copy of which is attached to de- 
fendants’ Motion For Summary Judgment, dated November 27, 1967, 
marked “Inter-Office Correspondence” from Fred Hefferly, unsigned 
by him, and deny all the allegations therein which are inconsistent 
with the facts set forth by me in this affidavit. 
I worked as a Coal Miner from 1929 to 1956, when I became 
TOTALLY DISABLED, as aforesaid. 


/s/ Thomas Lavella 


Sworn and subscribed to before, me, this 13th day of February, 
A.D. 1970. 


' |s/ Elizabeth Rees 
Deputy Prothonotary 
My Commission expires Jan- 


uary 3, 1972 | 


3. Another genuine issue of material fact is whether ( or not plain- 
tiff received four years’ service credit from date of i injury, or from 
date of last employment in case of occupational disease. The record 
shows that he was only partially disabled from 1952 to 1956 and 
worked part time. The record also shows that he was permanently 
disabled from an occupational disease beginning at the end of 1955, 
when he was last employed (J.A. 31). The medical certificate of 


Dr. Pontzer (J.A. 58), dated March 2, 1970, has not been acted upon 
by the defendant trustees. 


II 


1. We earnestly contend that the defendants below were not en- 
titled to judgment as a matter of law based upon prior decisions of 
this Honorable Court; and cite Danti v. Lewis, 114 US. App. DC. 
105; 312 F.2d 345 (1962), in which the coal miner had suffered a 
heart attack and did not again work in the coal industry. 


2. Also, in Sturgill v. Lewis, 125 US App. DC 335; 372 F.2d 400 
(1966), this Court held that the applicant is entitled to a hearing 
before the! Trustees at which the applicant is confronted by the evi- 
dence against him, and given an opportunity to present evidence in 
his own behalf, etc. The plaintiff below was not accorded such a 
hearing as to his occupational disease and the permanency thereof; 
years of service; inability to work in the coal industry after 1955; 
his care and treatment by the defendants prior to 1955; and their 
unwarranted cessation of such treatments and care. 


3. In deciding Hobbs v. Lewis, 159 F. Supp. 282 (1958), the late 
Judge Pine took into consideration the physical capacity of the ap- 
plicant and pointed out that his wages equalled $579.85 for the 
year preceding his retirement. He decided that the circumstances 
justified a!finding that he had met the requirement of employment 
for a period of one year immediately preceding retirement. The 
case was not appealed. In the case at bar, Lavella earned $616.36 
in 1955; and instead of crediting him with one full year, they 


charged 1 year to workmens compensation award; and gave him 
credit only for % year in 1955. 


Ill 


1. Under the provisions of the Labor Management Relations Act 
of 1947, Sec. 302 (c), 61 Stat. 157; as amended 73 Stat. 537; 29 
U.S.C.A. Sec. 186, plaintiff was entitled to pension on retirement; 
and/or compensation for injuries, or illness, resulting from occupa- 
tional acitvity, Defendant trustees do not deny that plaintiff suf- 
fered an occupational disease as shown by the record herein; and 
that he suffered a permanent disability due to silicosis contracted 
while working in the coal industry since 1929; nor do they deny 
he was not gainfully employed since 1956 on account thereof. They 
produced no medical evidence controverting the certificate of Dr. 
Pontzer. 

2. In view of the fact that defendants recognized plaintiff's illness 
from 1956 as permanent, having given him treatments, hospitaliza- 
tion, etc, it is clear that their requiring him to work for another 
six months, when he was too ill to do so, is arbitrary and capricious 


and amounts to bad faith. Pension should have been awarded to 
plaintiff from date of his application. 


3. “Incapacitated” as employed in a trust provision related to phy- 
sical or mental disability or disease, or disability resulting from in- 
firmity, disease or other cause rendering one incapable of earning 
a livelihood. It was so held in Mahan v. Lummus, 35 So. 2d 725 
at 729; 160 Fla. 505. 


| 
IV | 
1. The defendant trustees contend that the payments into the 
Fund are made by the employer signatories and that the Fund is in 
the nature of a charitable trust. This is denied. This Court has al- 
ready held that such an applicant is a beneficiary of an express 


trust (italics ours). See Kosty v. Lewis, 115 US App. De. 343; 
319 F.2d 744 (1963). 


2. In Kennett v. United Mine Workers of America, 183 F. Supp. 
315, (1960) the late Judge Holtzoff stated: at page 317: (2)*****. 


Payments into the fund are part of the compensation received by 
the employee over and above his weekly wages. The services ren- 
dered by him are the consideration for both his wages and his 
pension. Whether the rights of the employees be deemed to be 
vested or in choate is immaterial. They are legal rights.: The em- 
ployee who meets the test of eligibility has earned his pension as 
part of the compensation for his work over the required period and 


is not receiving a donation at the whim or choice of the trustees. 
REREH? 


Vv 


1. Defendants’ Ex. 4 and 6 (J.A. 31, 36), should not t have been 
considered by the court below, being in violation of the pi provisions of 
Rule 56, Federal Rules of Civil Procedure. Ex. 4 contains much 
more than the Social Security Administration wage record of Lavella 
of which Mr. Boylan claims to have personal knowledge|as set forth 
in his supplemental affidavit (J.A. 56). The exhibit is unsigned and 
plaintiff was not afforded an opportunity to cross-examine its 


10 


contents; or the proper method of application of the workmen’s 
compensation award, which was not produced by the defendants. 
As heretofore stated, plaintiff contends that a proper application of 
said award would have given him 20% years instead of 19% years, 
based upon their eligibility requirement. Sworn or certified copies 
of said Exs. 4 and 6 referred to in the Boylan affidavits were not 

. attached thereto or served therewith, as provided in subdivision (e) 
of the rule. 


2. Defendants’ Ex. 6 is hearsay testimony, self-serving, and was 
considered by the court below on the motion without opportunity 
of cross-examination. It is termed a field investigation report, but 
is unsigned, and not sworn to. Under F.R.C.P. 56, the personal af- 
fidavit of Fred Hefferly would at least have been required, which, 
however, was not filed in support of the motion. Plaintiff never 
agreed to it as a stipulation of facts. See also his affidavit attached 
to his answer to the motion, quoted above. 


3. As further authority for the above we quote below an excerpt 
from the/opinion of Judge Holtzoff in Collins v. United Mine Work- 
ers of Am. W & R Fund of 1950, 298 Fed. Supp. 964 (1969), at 
page 967: 


(1,2) “No contradiction of his testimony was introduced. 
Defense counsel, however, offered in evidence some of- 
ficial reports that, among other things listed a number 
of union mines in operation in Harlan County, Ken- 
tucky, which is the area involved in this case, during 
the year in question. The Court deems this evidence 
incompetent on this issue. While ex parte Govern- 
ment reports may be evidence of governmental poli- 
cies and of general conditions, they are hearsay and 
are, therefore, inadmissible as proof on specific is- 
sues in controversy. Parties are entitled to testimony 


of a kind that can be tested by cross-examination. 
eee HH? 


1This case was later appealed to this Court: argument had, and is 
now rending a decision. 
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CONCLUSION 


| Appellant prays for the following relief: That the case be remand- 
ed for the entry of a judgment holding that Lavella was entitled to 
pension, and directing the appellees to pay him the sums which have 
accrued since the date of his application, as well as mon pen- 
sion payments thereafter. 


Respectfully submitted, | 


ROBERT C. HANDWERK 
Southern Bidg., | 
Washington, D.C. 20005 


Attorney for Appellant | 
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No. 24,293 


THOMAS LAVELLA, 
Appellant, 


v. 


W.A. BOYLE, C.W. DAVIS, and JOSEPHINE ROCHE, 
Trustees, Welfare and Retirement Fun 
UNITED MINE WORKERS OF AMERICA, 


Appellees. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA CIVIL DIVISION 


REPLY BRIEF OF APPELLANT 


SUMMARY OF ARGUMENT 


I 


APPELLANT IS ENTITLED TO CREDIT FOR EMPLOY- 
MENT IN THE COAL INDUSTRY FROM 1928 TO 1937; 
AND TO PERIOD OF INVOLUNTARY RETIREMENT 


0 
APPELLEES BASE THEIR DENIAL ON WORKMEN'S 
COMPENSATION AWARDS OF VARIOUS STATES 


i | 
APPELLANT HAS BEEN TOTALLY DISABLED SINCE 1956 
DUE TO OCCUPATIONAL DISEASE OF SILICOSIS 


IV 


CONTRIBUTIONS TO THE FUND ARE WAGES OF 
MINERS PAID FOR THEIR MEDICAL, HOSPITAL 
AND PENSION BENEFITS 


ARGUMENT 
I | 

At page 4 of appellees’ brief they assert Lavella is not entitled 
to credit for employment by the Shawmut Mining Company from 
August, 1928 to March 13, 1937, a period of over eight years and 
contend that their Res. 63 (JA 24) governs the eligibility require- 
ment. The record herein, however, shows that Lavella had 26 years’ 
of service as a coal miner prior to his involuntary retirement due to 
his permanent illness suffering from silicosis, an occupational disease 
contracted by him while working in the coal mines. He had never 
permanently retired, his retirement being involuntary, as aforesaid, 
being only 45 years old in 1955. He has not been, gainfully em- 
ployed since 1956 (medical certificate, JA 58). 


4 It is not necessary that the 20-year service requirement fall 
entirely within the 30-year period immediately preceding retirement. 
In support we quote footnote 5 from the decision of this Court in 
Kosty v. Lewis, 115 U.S. App. D.C. 343; 319 F.2d 744 (1963): 


: “Sin the Danti case, supra, the employee had 

{ retired ‘and filed his application prior to the adoption 
of Resolutions Nos. 30 and 31, but it was not 

t considered until Resolution No. 30 was in effect. 
Although possessing 20 years of service in all, these 
years did not fall entirely within the 30-year period 
immediately preceding retirement. This Court held 
that it was arbitrary for the Trustees to reject the 
application for failure to meet the changed standard, 
There, however, the Trustees on reconsideration again 
rejected the application on the ground that the em- 
ployee had failed to qualify under another require- 
ment of Resolution No. 10, and the resolution of 
that issue was necessarily involved in the decision of 
that case. No such claim is made by the Trustees 
here.”” (Emphasis supplied.) 


The appellees also lay great stress on their contention that 
Lavella had only 19% years of service during their 30-year period of 
eligibility requirement. Suffice it to say that this Court just recently 
held that pension should not be denied to a man who has worked 

$19 out of his 20 years in the coal industry in contributory employ- 
ment. We quote from top of page 12, Slip Opinion, Roark, et al. _ 
v. Boyle, et al., Nos. 23,138-39-40, decided August 14, 1970, as 
* follows: 


“Apart from these inadequacies in the Trustees’ 
justification for the requirement of signatory last em- 
ployment, the Trustees have failed to explain why it 
is reasonable to award a pension to a man who has 
worked only one year in contributory employment 
and to deny one to a man who has worked 19 out 


of his 20 years in the coal industry in contributory 
employment.” 


Il | 


Appellees are trustees of an express trust and are not making 
awards under workmen’s compensation statutes. They do not deny 
that Lavella suffered an occupational disease, or make any showing 
that he could have returned to work in any capacity. Under their 
own definition of a year of service in their Res. 63 (JA 24), pp. 26 
and 27, “II. Definitions A ...(b)..., or from the date of last em- 
ployment in case of occupational diseases.” Lavella should have 
been credited for 4 years from date of last employment. Their brief 
alleges Lavella is a retired coal miner; but fails to add that he retired 
due to sickness, which, as shown by substantial evidence (unrefuted), 
made his retirement mandatory and involuntary. At page 12 of 
their brief they even admit that the 4-year credit might be con- 
sidered arbitrary; and so it is in the case at bar. | 


ru | 


Their counterstatement of facts does not mention that Lavella 
has been incapacitated and permanently disabled since 1956 as 
a result of his employment as a coal miner since 1929. Despite the 
prevailing law that impossibility of performance, or fulfillment of 
condition, exempted Lavella from working another six months (as 
required by appellees), they nevertheless arbitrarily and capriciously 
denied him pension. They have made said eligibility SES ESE! a 
condition precedent to allowance of pension. A condition which is 
clearly impossible is inoperative. We cite 17A, C.JS., pec 456, 
Contracts, p. 578, in support thereof. 


In the Restatement of the Law of Contracts, Sec. 454, impossi- 
bility is said to mean not only strict impossibility, but impracticabil- 


ity because of extreme and unreasonable difficulty, expense, injury, 
or loss involved. (Italics ours.) 


We also quote from 17A, C.J.S., Sec. 465, at page 625, 2nd 
par.: Can i 


“So the performance of a condition precedent may be 
excused where performance is impossible by reason 
‘Of the physical or mental incapacity of the person 
required to perform ...”47 — 


47. §. Johnson v. Mutual Life Ins. Co. of New York, 
'C.C.A. Va. 70 F.2d 41, affirmed 55 S.Ct. 154; 293 U.S. 335; 
79 L. Ed. 398. 


No one can be obliged to perform an impossibility—Jones 
v. United States, 96 U.S. 24; 24 L.Ed. 644. 


The words “‘total disability” in the pension laws have a techni- 
cal signification which cannot be disregarded—Burnett v. United 
States, 116 U.S. 158; 6 S.Ct. 327; 29 L. Ed. 586. 


IV 


In reply to argument IV of appellees’ brief, we submit the 
following as being contra to their contentions, viz., 88 A.L.R.2d at 
page 536, Sec. 21, Relationship Between Contributors and Wages: 


“(a) Generally. Although the contributions made by 
|an employer to a union welfare fund are not regarded 
| technically as wages, some of the agreements estab- 
lishing such funds, particularly those of the United 
Mine Workers, specifically stating that such contribu- 
| tions are not to be regarded as wages, they have been 
‘held to represent a part of the consideration running 
| to the workers for their services, and under some cir- 


cumstances may be regarded as having the same legal 
effect as though they were wages.” 


‘This ann. does not consider tax employee might have to 
pay thereon. 


It is appellant’s contention that as he was unlawfully and 
inequitably disqualified by appellees from receiving his pension, with 
accruals, they have no right to forfeit, or confiscate, the large 
amounts of his wages so paid into the Fund, wholly on the excuse 
that because of his silicosis disease he no longer contributed to the 
Fund; and that also for the same reason he had to work'for another 
six months, whether he could, or not. 


CONCLUSION 


Having failed in any manner to justify their actions, and as sus- 
tained by the facts and the law, it is submitted that appellees have 
been arbitrary, capricious, unreasonable, and in fact cruel in this 
particular case. | 


Respectfully submitted, 


ROBERT C. HANDWERK 


Southern Building 
Washington, D.C. 20005 
Attorney for Appellant 
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PETITION OF APPELLEES FOR REHEARING EN BANC 


Appellee Trustees! respectfully move the Court for a 
rehearing en banc as to the Opinion of April 16, 1971. 
Trustees urge that the Opinion is predicated upon an 
erroneous construction of this Court’s prior decision in 
Gaydosh v. Lewis (C.A. D.C., 1969) 133 U.S. App. D.C. 
274, 410 F. 2d 262. 


1 Hereinafter referred to as Trustees. 
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The Opinion involves a very serious and far reaching 
question in the administration of this Trust,’ namely when 
pension rights mature, or vest. This question was not 
raised before the District Court on Trustees’ motion for 
summary judgment, or in this Court. Trustees urge that 
this Opinion, contrary to the recent opinions of this Court, 
particularly Gaydosh v. Lewis, results in a lack of uni- 
formity of the decisions of this Court on a question of 
exceptional importance to the Trustees and the benefici- 
aries of this Trust. 


Trustees therefore urge rehearing en bane for the fol- 
lowing reasons: 


1. The question of when pension rights mature, or vest, 
is critical for the proper administration of this ‘‘pay-as- 
you-go’’ Trust. 

2. The question of when pension rights mature or vest, 


the necessary keystone of the Opinion, was not raised in the 
District Court, and neither briefed nor argued in this Court. 


3. The consequences flowing from this Opinion are contra 
to the field of case law created by this Court, which is 
a standard and a guide for both the Trustees and bene- 
ficiaries. 


4. The full Court should consider the question before the 
imprimatur of the Court is placed on this Opinion, which 
patently conflicts with the prior Gaydosh opinion. 


2 Appended hereto is the first complaint filed under the Lavella doctrine— 
filed just seven (7) days after that opinion. (Pet. App. la) This complaint 
is a graphic illustration, which portends the nature of future applications. 
It alleges an ‘‘endemic’’ injury which occurred twenty-three (23) years ago, 
only two (2) years after creation of the first Trust, and two (2) years before 
the formation of the 1950 Trust. The applicant was then forty-seven (47) 
years old. It is obvious there will be new and heavy fiscal burdens from 
such applications. 


3 
ARGUMENT 


To reach this decision it was necessary to avoid the prior 
Gaydosh opinion, which held (p. 265) : 

Appellant next argues that Gaydosh had qualified, in 
all respects, under Resolution 10 with the exception of 
mere ‘‘chronological age,’’ and that this qualification 
clothed him with rights that equity would protect. We 
do not find this to be so. The age requirement is not 
merely a procedural device, arbitrarily set and easily 
waived. It is something more. Economic reality re- 
quires a reasonable cut-off date as to age lest the fund 
be exhausted by comparatively premature retirement? 
(Emphasis supplied). 


The Opinion recognized that te sustain the finding that 
Lavella ‘‘had sufficiently ves'ed rights in 1952 which could 
not be cut off by the change in eligibility requirements in 
1953’ (Slip Op. 5) it was necessary to distinguish or 
overrule Gaydosh. The validity of Gaydosh was not con- 
tested; instead there was an attempt to distinguish Gay- 
dosh. Trustees respectfully suggest that the attempt to 
distinguish Gaydosh cannot be sustained. 


After the panel considered Gaydosh, they did ‘‘not find 
it determinative’? (Slip Op. 5), based on two assumptions. 
First, that the change in eligibility requirements there 
“did not destroy any rights vested in Gaydosh at that 
time’’. Second, that ‘‘Gaydosh retired voluntarily’’ and 
‘‘was in a position to continue work, and had he done so 
““* he would subsequently have become eligible for a pen- 
sion’? (Slip Op. 6). Examining these assumptions, it 
must be found that they cannot be supported, and that the 
Gaydosh opinion is ‘‘determinative’’ here. 


The conclusion that the change in pension eligibility 
requirements adopted in 1953 ‘‘did not destroy any rights 


3The fact not all of the potential beneficiaries will attain mature eli- 
gibility has been recognized. In Szuch v. Lewis (D.C. D.C., 1960) 193 F. 
Supp. 831, 833, the court held the ‘‘fund [was] set up for the benefit of 
a specific group of beneficiaries—not all of whom will benefit’’. 
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vested in Gaydosh at that time’’, is incorrect. In this re- 
gard, the Lavella and Gaydosh eases are indistinguishable. 
In each case the changed regulation added requirements 
which neither applicant could meet. The 1953 pension eli- 
gibility changes as to Lavella added the requirement of the 
20 years’ service within the 30 year period immediately 
preceding application, and as to Gaydosh, added the re- 
quirement of industry employment immediately preceding 
May 29, 1946. If either applicant had ‘‘any rights vested”? 
at the time the eligibility requirements were changed, those 
rights were identical. Both applicants met the require- 
ments of the prior resolution, except that of reaching the 
required age, and any rights accrued were destroyed as 
to both. 


The Opinion next seeks to distinguish Gaydosh on the 
grounds that he voluntarily retired, and had he continued 
to work, he could have qualified under the new eligibility 
requirements. Under the changed eligibility requirement, 
to have been eligible for pension status, Gaydosh would 
have had to acquire the required 20 years’ service after 
May 29, 1946. The changed resolution required that if 
an applicant, such as Gaydosh, was not employed im- 
mediately preceding May 29, 1946, the 20 years’ service 
requirement must be accumulated after that date. Miniard 
v. Lewis (C.A. D.C., 1967) 128 U.S. App. D.C. 299, 387 
F. 2d 864, cert. den. 21 L. Ed 2d 144 (1968). Gaydosh, 
who was 56 in May, 1950 (410 F. 2d 264), was only 52 
on May 29, 1946. To accumulate the required 20 years 
after that date it would have been necessary for him to 
have been steadily employed from May, 1946 until May, 
1966, when he would have been 72 years old.t In this 
industry, harshly debilitating and disabling to miners, 
the possibility viewed by the Court cannot be said to be 
realistic. 


Citing the Gaydosh opinion (410 F. 2d at 265) that 
‘[T]he absence of Gaydosh must mean a proportionate 


4 With his prior accumulated service, Gaydosh, at this time, would have 
worked in the coal industry for some 40 years. 
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decrease in the worth of the fund”’ since after he retired 
he did not mine the coal which produced the Fund’s in- 
come, the Court stated that this was ‘‘[n]ot so with 
appellant in the case at bar, who had completed all of 
his eligibility requirements before the change in the pen- 
sion regulations’? (Slip Op. 6). This attempt to dis- 
tinguish Lavella from Gaydosh fails to support the Court’s 
Opinion, since after both Lavella and Gaydosh retired, 
neither mined Fund income producing coal. 


The Opinion creates for the first time a preferred class 
of beneficiaries, who have vested or matured rights prior 
to meeting all the pension eligibility requirements. It is 
provided only that they meet all requirements, except 
reaching the eligibility age, and have a permanent disa- 
bility ‘endemic to the [coal] industry’’. This is not only 
contra to this Court’s prior Gaydosh opinion, but creates 
discrimination between classes of beneficiaries, which Trust- 
ees have consistently and consciously avoided. 


The basis for this class discrimination is that Lavella 
was ‘‘permanently disabled by [a] disease endemic to 
this industry”’ (Slip Op. 6). This then raises the future 
problem of what illness is, or is not, ‘‘endemic’’ to the 
industry? Arthritis, lower back strain, heart attacks, can 
all be said to be ‘‘endemic’’, in that they can be caused 
by work in constant dampness, constant stooping and 
lifting, and constant extreme physical exertion. Consid- 
ering the nature of the employment, cannot most illnesses 
of miners be said to be ‘‘endemic to the industry’’? What 
clear cut standard has been left for Trustees and the 
lower courts to apply? 


As a result of the effort to differentiate Gaydosh, the 
Opinion will apply to an unknown, but potentially large 
number of applicants, and not to Lavella alone. What finan- 
cial burdens will be placed on this ‘“pay-as-you-go”’ Trust? 
Every time Trustees determine it is necessary to change 
the pension eligibility requirements, or if such changes 
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are mandated by this Court, as in Roark,* a new class of 
matured or vested beneficiaries, except for age, will be 
created. This class, unknown to Trustees until their ap- 
plications are filed years later, as in Lavella, prevents 
financial planning by Trustees. For example, how many 
miners have acquired 20 years’ service, have been forced 
to retire because of an ‘‘endemic”’ illness, but cannot upon 
reaching the eligibility age meet the added requirement as 
of April 1, 1971, of at least 5 years’ service for a signatory 
operator, mandated by Roark? Under this Opinion, these 
miners would have acquired a vested or matured pension 
right prior to acquiring the eligibility age or meeting the 
Roark requirement. 

The vesting of benefits is not a requirement of Section 
302(c) (5),° and was with particularity denied by the settlors 
themselves when creating the Fund, as evidenced by the 
Trust Indenture contained in the National Bituminous Coal 
Wage Agreement of 1950 (J.A. 45).” 


Congress had had before it, and now has before it, pro- 
posed legislation® to require some manner of vesting em- 


5 Roark v. Boyle (C.A. D.C., 1970) Nos, 23,138, 23,139 and 23,140, not 
yet reported. 

6 Labor Management Relations Act, 1947, 29 U.S.C.A. § 186(¢) (5). 

7 Title to all the moneys paid into and or due and owing said Fund shall 
be vested in and remain exclusively in the Trustees of the Fund, and tt ts the 
intention of the parties hereto that said Fund shall constitute an irrevocable 
trust and that no benefits or moneys payable from this Fund shall be sub- 
ject in any manner to anticipation, alienation, sale, transfer, assignment, 
pledge, encumbrance or charge, and any attempt so to anticipate, alienate, 
sell, transfer, assign, pledge, encumber or charge the same shall be void. 
The moneys to be paid into said Fund shall not constitute or be deemed 
wages due to the individual mine worker, nor shall said moneys in any manner 
be liable for or subject to the debts, contracts, liabilities or torts of the 
parties entitled to such moncy, i.e., the beneficiaries of said Trust under the 
terms of this Agreement. (Emphasis supplied.) 

8S. No. 1103, 90th Congress, 1st Session, 1967. S. No. 3421, 90th Congress, 
2nd Session, 1968. H.R. No. 13544, 90th Congress, lst Session, 1967. H.R. 
No. 15244, 90th Congress, 2nd Session, 1968. H.R. No. 17046, 90th Congress, 
2nd Session, 1968. 8S. No. 4326, 91st Congress, 2nd Session, 1970. S. No. 2, 
92nd Congress, 1st Session, 1971. H.R. No, 1269, 92nd Congress, 1st Session, 
1971. H.R. No. 3823, 92nd Congress, 1st Session, 1971. 
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ployee rights in 302(c)(5) trusts. However, such pro- 
posals are prospective, not retroactive. The mere fact 
of the proposed legislation, on its face, precludes any 
contention or consideration of a past congressional require- 
ment or intention that Section 302(c)(5) as originally 
enacted, provided or required the vesting of benefits.® Vest- 
ing of benefits, as approved by this Opinion if only in 
part, creates a right not granted by Congress, and hereto- 
fore denied by the Trust’s settlors. 


The Opinion leaves the legal precedents of this Court 
in a state of confusion. Does the interpretation of the 
Fund’s pension eligibility requirements now depend on the 
equities of an individual applicant, rather than the applica- 
tion of the facts to the language of the requirements, a pro- 
cedure previously followed by the Trustees? This question, 
raised by the Opinion, requires an answer to permit the 
proper administration of this ‘‘pay-as-you-go’’ Trust. A 
second question is the fiduciary liability of the Trustees 
should they elect to follow individual equities rather than 
the uniform application of the pension eligibility require- 
ments. 


Until this Opinion was filed, the questions surrounding 
the matured pension rights of an applicant had been fixed 
by this Court. Danti® established that matured pension 
rights could not be defeated by a more restrictive require- 
ment adopted by Trustees after the application had been 
filed. Kosty™ established that matured rights could not 
be defeated by eligibility changes without notice, which 
would allow an applicant to file under the prior regulation. 
In both cases, the applicant had met all requirements of 
eligibility. The later Gaydosh case validated a change 


9 <“None of the various proposals for a vesting requirement were enacted into 
law, The 1968 Hearings make clear that even those who supported a vesting 
requirement understood that existing law permitted the establishment and 
continuance of pension plans that did not provide for vesting, * * *.”” (Roark, 
Slip Op. 16). 


10 Danti v. Lewis (C.A. D.C., 1962) 114 U.S. App. D.C. 105, 312 F. 2d 345, 
11 Kosty v. Lewis (C.A. D.C., 1963) 115 U.S. App. D.C. 343, 319 F. 2d 744. 
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in pension eligibility requirements, which added the new 
requirement that an applicant must have been employed 
in the coal industry immediately prior to May 29, 1946. 
Gaydosh, in addition, affirmed the denial of pension status 
to an applicant whose pension rights had matured, except 
for reaching the fixed age of 60 years at the time the 
additional eligibility requirement was added, a require- 
ment he could not meet. The prior consistent opinions 
of this Court should not be abandoned. 


Respectfully submitted, 


Wetiy K. Horrrxs 
Harorp H. Bacon 
JoserH T. McFappen 
907 Fifteenth Street, N. W. 
Washington, D. C. 20005 
Attorneys for Appellees 


UNITED STATES DISTRICT COURT 
FOE THE DISTRICT OF COLUMBIA 


Civil Action No. 826-71 
Magtin V. Keene 
Route #2 
Fort Gay, West Virginia, 
Plaintiff, 
v. 


W. A. Boye, JosepHine Rocuz, and 
C. W. Davis, Trustees 
Unirep Ming Workers or AMERICA 
WELFARE AND RETIREMENT Funp oF 1950 
907 Fifteenth Street, N. W. 
Washington, D. C., 
Defendants. 


Complaint for Injunctive Relief and for Damages 


1. Plaintiff was born on March 10, 1901 and is a citizen 
of the State of West Virginia. Defendants W. A. Boyle, 
Josephine Roche and C. W. Davis are citizens of the District 
of Columbia. The matter in controversy exceeds, exclusive 
of interest and costs, the sum of $10,000. 


2. Defendants are the Trustees of the United Mine Work- 
ers Welfare and Retirement Fund of 1950 (hereinafter the 
1950 Fund), successor to the previously established United 
Mine Workers of America Welfare and Retirement Fund 
of 1947 (hereinafter the 1947 Fund). 


3. From 1924 until 1948 Plaintiff was an employee of 
the Emperor Coal Company of Freeburn, Kentucky, a 
company signatory to the labor-management contracts es- 
tablishing the 1947 and 1950 Funds. 


2a 


4. On or about December 23, 1948, Plaintiff was totally 
and permanently disabled in a mining accident in the mines 
of the Emperor Coal Company. At that time Plaintiff was 
47 years old. Since that time, due to his physical disability, 
Plaintiff has been unable to hold a job within or outside 
the coal industry. 


5. At the time of Plaintiff’s disability in 1948 the eligi- 
bility requirements for a pension from the UMW Welfare 
and Retirement Fund were that the individual have reached 
the age of 65, that he have retired from the coal industry 
following regular employment within a classified job in the 
industry, and that he have worked for twenty years in a clas- 
sified job in the coal industry. As of the time of his injury, 
without further employment in the coal industry and subject 
only to his reaching the age of 65, Plaintiff would have 
been eligible to receive a pension. 


6. The 1950 Fund was established on March 5, 1950 by 
the National Bituminous Coal Wage Agreement of 1950, a 
labor-management agreement between the International 
Union, United Mine Workers of America, and various coal 
operators. Pursuant to that Agreement, the 1950 Fund 
succeeded to all of the assets of the 1947 Fund, subject to 
the interests of the miners who were the beneficiaries of the 
1947 Fund. 


7. On February 20, 1953, the Defendants, or their prede- 
cessors as Trustees, changed the eligibility requirements 
for pensions to require that the twenty years of employ- 
ment in a classified job in the coal industry be within the 
thirty years preceding the date of the miner’s application 
for benefits from the Fund, and reduced the age for 
applying for a pension to 60. On or about February 21, 
1961, upon reaching the age of 60, Plaintiff applied for a 
pension from the Welfare Fund. As a result of the 1953 
change, Plaintiff’s pension was denied on the basis that his 
twenty years of coal industry employment for pension eli- 
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gibility purposes were not within the thirty years immedi- 
ately preceding the date of his pension application. 


8. By changing in 1953 the eligibility requirements for 
a pension to require that the twenty years of service in the 
coal industry be within the thirty-year period immediately 
preceding the date of application for a pension and apply- 
ing this change to Plaintiff, who had accrued his twenty 
years of service prior to the imposition of this additional 
requirement, but who was unable to meet the requirement 
because of a permanent disability caused by an occupational 
hazard of the coal mining industry, the Trustees acted arbi- 
trarily and capriciously, and hence unlawfully. 


Wuererore, Plaintiff respectfully asks that this Court 
set aside and enjoin the action of the Defendants in deny- 
ing Plaintiff his pension, direct that he be instated on the 
rolls of the Trustees as eligible for pension and other bene- 
fits from the UMW Welfare and Retirement Fund, that he 
be awarded pension benefits from June, 1961, the date he 
was unlawfully denied his pension, that he be awarded the 
costs of this suit, and such other relief as this Court 
deems necessary and proper. 


Layvis, Conen, Srveman and Rava 
Attorneys for Plaintiff 


By: Jutuy H. Srveman 
Julian H. Singman 


Oxuiw L. Livpann, Jz. 
Orlin L. Livdahl, Jr. 


Martin SHULMAN 

Martin Shulman 
1910 Sunderland Place, N. W. 
Washington, D.C. 20036 
462-6010 


